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Shoemaker, Stick to Your Last! 


I N his address before the State Bar of California at its recent annual meeting, 
Chief Justice Phil S. Gibson named as the third of three basic essentials to a 
successful judicial reform campaign, “a competent, professionally-directed public 
relations program to create and maintain public interest in good judicial 
administration.” 


These words are worth pondering as the 1957 legislative year dawns and 
bar associations, judicial councils and other organizations in all parts of the 
country go to work to get their current projects enacted into law or adopted by 
the people. There is only one spectacle more pitiful than a public relations 
practitioner writing his own will, and that is a bar association attempting to 
carry on its own campaign for adoption of a major constitutional reform. 


The drafting of the text of an amendment to the judicial article of a state 
constitution, or a statute, or a court rule, certainly is a job for lawyers, and 
even if a lay organization were to decide to undertake to have it done, it would 
be forced to hire an attorney to do it. But conducting a campaign for its 
adoption, once it is drafted, is quite a different operation. Questions as to the 
extent of use of the various media of publicity, emphasis to be given to certain 
issues, choice of speakers and audiences, enlistment of support of lay groups 
and organizations, and a host of others, all lie within the province of another 
profession — that cf the public relations counsellor. 
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True, many lawyers know quite a lot about public relations, and on occasion 
have successfully put over campaigns of the type to which we refer. Many 
laymen also know quite a lot of law, and on occasion have drafted a contract or 
will and gotten away with it. But it is still true that they should engage a 
lawyer for such work, and that lawyers should engage professional public 
relations counsel to direct their campaigns. 


Wherever major judicial reform projects have succeeded, it has been with 
the active assistance and direction of competent professional public relations 
counsel. This was true in Missouri in 1940. It was true in New Jersey in 1947. 
Where they have failed, one of the reasons has been inadequate attention to 
this factor. Mr. M. B. Marshall of New York City, who served as public relations 
counsellor in both the Missouri and New Jersey campaigns, spent a lifetime 
specializing in such work. He had been engaged for another major judicial 
reform campaign in another state when he died in 1954. The legal profession 
and the administration of justice in this country owe a lot to Mr. Marshall, 
and his death was a tragedy for the cause of judicial reform. 


But there are other Marshalls. Their services are rather expensive — about 
as expensive as those of a good lawyer. But don’t forget that part of their job 
is the raising of funds for the campaign, of which their own fees are but a drop 
in the bucket. If your association is engaged in, or planning, a judicial reform 
project which requires to any substantial extent the winning of public support, 
be sure that the legal draftsmanship is in the hands of a competent lawyer, and 
be equally sure that your bid for public support is in the hands of an equally 
competent public relations man. 


Shoemaker, stick to your last! 





CHIEF JUSTICE SHOULD REPORT TO CONGRESS 





An annual address by the Chief Justice of 
the United States to Congress has been pro- 
posed by Deputy Attorney General William 
P. Rogers. Prior to establishment of the Ad- 
ministrative Office of the United States 
Courts, the Attorney-General, as head of the 
Department of Justice, was spokesman for 
the courts. Now the courts are independent 
of the executive branch, and must have their 
own spokesman. 

“The idea seems to have a great deal of 
merit,” the Washington Post said editorially. 
“It must be assumed that the Chief Justice 


would confine his remarks to problems and 
needs of the judiciary and that he would re- 
flect the wishes and advice of the Judicial 
Conference. His speech would in no way 
rival the President’s State of the Union mes- 
sage to Congress. It could, however, acquaint 
the entire Congress and the country with the 
work and problems of the courts, thus giv- 
ing the judicial system a powerful voice 
behind its” recommendations. Certainly the 
idea is worth serious consideration in Con- 
gress as a sort of capstone on the policy of 
maintaining an independent judiciary.” 
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Walliam J. Jameson Is Elected 


President of Socrety 


The Honorable William J. Jameson, mem- 
ber of the bar of Billings, Montana, was 
elected president of the American Judicature 
Society at its 
annual meeting 
in the Statler- 


Hilton Hotel, 
Dallas, Texas, 
August 28. He 


succeeds Albert 
J. Harno, dean 
of the Univer- 
sity of Illinois 
Law School, 
who had held 
the office since 
1953. Erwin N. 
Griswold, dean 
of the Harvard 
Law School, and 
Albert E. Jen- 
ne1, Jr., Chicago 
lawyer, were elected vice-presidents. Other 
officers and directors elected at the meeting 
are shown in the list on the inside front 
cover of this issue. 

President Jameson has a long record of 
activity and leadership in the American 
Judicature Society and the organized bar of 
his state and nation. He was president of the 
American Bar Association at the time of the 
building of the American Bar Center, in 
which the Society's offices are now situated. 

A large annual meeting audience heard the 
administration of justice in other lands de- 
scribed by Nazir Ahmad Khan, Lahore, 
Pakistan, president of the Pakistan Bar Asso- 
ciation; Alex Glen, Phoenix, Ariz., formerly a 
solicitor in England; the Honorable James J. 
Robinson, justice of the Supreme Court of 
Libya; and Mr. Virgilio Dominguez, member 
of the Mexican Bar Association. 

The new executive committee consists of 
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President Jameson, Chairman of the Board 
Orie L. Phillips, Denver, Colo., Executive 
Director Glenn R. Winters, Chicago, Vice- 
President Thomas F. McDonald, St. Louis, 
Mo., and Directors Donald K. Carroll, Jack- 
sonville, Fla., and Bernard G. Segal, Phila- 
delphia, Pa. At a meeting in the Society's 
offices in Chicago on October 20 the executive 
committee, among other things, appointed a 
committee consisting of Howard L. Barkdull, 
Homer Crotty and Glenn R. Winters to draft 
a revision of the Society’s by-laws, and author- 
ized tentative plans for a meeting of the 
Society in London, England, in July, 1957. 
At the National Conference on Government 
in Memphis, Tennessee, on November 13, the 
American Judicature Society sponsored a 
panel discussion on “Choosing the Judges.” 
Vice-President Thomas F. McDonald served 
as chairman of 
the panel. Other pon 
participants 
were Richard S. 
Childs, chair- 
man of the 
board of the 
National Munic- 
ipal League, J. 
Edgar Bowron, 
circuit judge, 
Birmingham, 
Ala., Edward 
W. Kuhn, Mem- 
phis lawyer, and 
Glenn R. Win- 
ters, executive 
director of the 
American Judi- 
cature Society. 
A meeting of the board of directors has 
been tentatively called for February 18, in 
Chicago. Definite announcement will be 
made by mail. 





ALBERT J. HARNO 
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Calendar Decongestion 
in the Southern District of New York 


By IRVING R. KAUFMAN 


Last YEAR, when I was asked to become 
a member of a newly formed three-judge 
committee charged with devising methods to 
relieve calendar congestion in the Southern 
District of New York, I felt very much like 
a golfer trying to improve his game. I knew 
what was wrong with our calendars; the ques- 
tion was how to correct the condition. 


Well, a golfer has two choices; he can 
either take lessons from a pro or work on his 
own game on the trial and error basis. Our 
committee had no pro to turn to, and so we 
used the latter technique, and I am pleased 
to report that our first trial was no error. 
We scored a hole in one. 


On October 3, 1955, a new calendar con- 
trol system was inaugurated in the Southern 
District of New York. At that time, because 
of the appalling backlog of cases which had 
accumulated in this district, we decided to 
take calendar control out of the hands of the 
calendar commissioner and place it in the 
hands of calendar judges. We felt that the 
flexible, on-the-spot control to be gained from 
such a procedure could eliminate many of the 
problems which tended to aggravate the con- 
gested calendar conditions. It was hoped 
that the judges assigned to the calendar term, 
called Part I, would be able to weed out 
from the trial calendar the “dead wood” of 
cases which were destined to be settled or in 





IRVING R. KAUFMAN is a judge of one of the 
largest and busiest courts in the world—the United 
States District Court for the Southern District of 
New York. News of recent achievements in clearing 
up congestion in that court amazed those in attend- 
ance at the Attorney-General’s Conference on Court 
Congestion and Delay and was briefly reported in 
our account of the Conference in the June Journal. 
The following article is based on a recent address 
by the author before the Annual Judicial Conference 
of the Second Judicial Circuit, which has been 
brought up to date with a report and discussion of 
subsequent developments. 


which trial preparations were far from com- 
plete. 


Under this new Part I procedure, assign- 
ment judges screened every case pending on 
our five civil calendars last year — checking 
on trial preparation, narrowing the issues and 
discussing settlement —and the system has 
proved successful far beyond the most opti- 
mistic predictions our enthusiastic committee 





October-December, 1956 


made last year. We were hoping only to 
alleviate what threatened to be a chronic 
condition of calendar congestion, and we 
found what promises to be a cure. 


We have all heard and read and talked so 
much about calendar congestion that it would 
be wise at this point to define it. Calendar 
congestion is a condition which prevents a 
reasonably prompt trial of cases where the 
litigants are ready for and desirous of a trial. 
It is this condition which we think we have 
licked in our district. Although there is 
always room for improvement, and much 
more remains to be done in our fight to im- 
prove and expedite the administration of 
justice, nevertheless, I believe that the new 
Part I procedure will provide the basic 
framework for any further advances. My 
reasons for this conclusion can be found in 
a quick summary of our accomplishments in 
the past year. 


Five Thousand Cases 


To Start With 


On June 30, 1955, a little over one year ago, 
5,630 cases were pending on our five civil 
calendars. Parties in jury personal injury or 
death actions had to wait three and one-half 
years for trial from the time of filing a note 
of issue; actions on the admiralty calendar 
had a two year waiting period, and non-jury 
cases other than personal injury and death 
actions had a two and one-half year delay 
before trial. Only the comparatively light 
non-jury personal injury and jury other than 
personal injury calendars were current. 
Partly because of the large backlog, trial 
attorneys were almost automatically placing 
every case upon the calendars without wait- 
ing until their trial preparations were com- 
plete and with little regard being paid to the 
possibility or even probability of settlement. 
Thus our trial calendars did not reflect a true 
picture of the cases where litigants were 
ready and anxious for a trial. This meant 
that cases were often settled almost on the 
eve of trial or adjourned because of non- 
readiness. This caused calendar breaks and 
frequently judges in the most congested trial 
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parts were left without any cases ready to be 
tried — and so the backlog grew. 


To add to the problem, another 1,599 cases 
were added to our civil calendars between 
June 30, 1955 and June 30, 1956. Under the 
system prevailing prior to last year’s inaugura- 
tion of the Part I procedure, you can well 
imagine what these new cases would have 
done to our already congested calendars. But 
contrast that dismal vision, if you will, with 
what actually happened. 

In a nine month period, every single one of 
the total 7,229 cases on our civil calendars 
was called for a hearing in its respective Part 
I, and largely as a result of this new screen- 
ing procedure, 5,429 cases were terminated, 
eliminating a backlog representing over eight 
years of court time. 


Initially, the Part I judges were assigned to 
a two-month term, in the belief — which 
proved well-founded — that continuity in that 
Part would increase efficiency. As one of the 
three judges on the calendar committee, con- 
sisting of Judges Ryan, Dawson and myself, 
which had sponsored the new procedure, I 
was assigned as the first Part I judge con- 
trolling the three non-jury calendars of the 
court, while Judge Ryan was in control of 
the two jury calendars. I believe it would be 
of some interest if I told you about my 
personal experience in the non-jury Part I. 


In a two-month period, I called 1,856 cases, 
or three fourths of the then pending non- 
jury case-load. In the informal atmosphere 
prevailing at these screening conferences, I 
would encourage the attorneys really to lay 
their cards on the table. Each side would 
learn — often for the first time —the precise 
grounds upon which the other party was 
actually basing its case. Excess claims and 
verbiage would be thrust aside, and the result 
was that one third of the cases called were 
settled. Thus, in those two months, pre-trial 
screening was responsible for 605 settlements 
in non-jury cases alone. Similar results were 
obtained by Judge Ryan in the jury part, and 
these achievements were continued by Part I 
judges throughout the year in a process 
which cleared not only our calendars, but 
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those of the attorneys as well. 


In numerous other actions which could not 
be settled, the issues were narrowed for trial, 
and vital stipulations were entered into. 
Where the parties to an action were not ready 
for trial, the case would be either marked off 
the calendar subject to restoration, or ad- 
journed to a later hearing in Part I, thus 
affording the ready cases behind the non- 
ready cases a justified early trial. Sometimes 
if there were dilatory tactics on one side, and 
the other party was prepared, a case would 
be peremptorily marked ready for a set date. 


Only when all parties to an action were 
completely prepared for trial and where 
settlement seemed to be completely out of 
the question would a case be placed upon 
the appropriate ready calendar. 


Results in Two Months 


This screening process bore fruit almost 
immediately. At the end of the first two 
months, the admiralty calendar, which had 
been two years behind, was current, as was 
the non-jury other than personal injury 
calendar, which had formerly accumulated a 
two and one-half year backlog, while the 
current status of the non-jury personal injury 
calendar was retained. I might add that this 
was a gratifying surprise to all of us, for 
when the new system was devised, we did 
not believe that the non-jury, non-personal 
injury calendars would lend themselves to 
disposition as effectively as the jury persona] 
injury cases. As of June 30th of this year, all 
five civil calendars of the Southern District 
were current. This represented a fantastic 
achievement in case sorting. 


Formerly the cases on our civil calendars 
ranged from the completely prepared to the 
absolutely unprepared — although, I must say, 
there were very few cases in the former cate- 
gory. The cases ranged from the necessary- 
to-be-tried to the never-to-be-tried — and 
from the one day case to the case which 
requires two months and longer. We screened 
them all and separated the wheat from the 
chaff to find out exactly what we were deal- 
ing with. 


Indeed by January 2, 1956, most of our 
calendars were current and we inaugurated 
a new rule designed to keep them that way. 
This rule requires that a notice of readiness 
for trial be filed along with the customary 
note of issue before any case can be placed 
upon a calendar of this court. That rule has 
dramatically cut the number of cases being 
added to our calendars — proof positive that 
attorneys were filing notes of issue prema- 
turely. For example, in the three months 
before the rule was promulgated, we aver- 
aged 188 new cases per month. In the follow- 
ing three months, the average dropped to 
56 cases per month, and that figure included 
many restorations of actions previously 
marked off calendar in Part I. 


A further result of the Part I procedure was 
that we greatly reduced the problem of 
calendar breaks, and the judges were thus 
able to try a larger number of civil cases than 
ever before in our court's history. The trial 
judges worked with the calendar judges as a 
co-ordinated team which disposed of more 
business than has ever been disposed of in 
the Southern District. The judges of our 
court had a job to do, and they went all out 
to do it. The results could never have been 
attained without the enthusiasm and hard 
work of Chief Judges Bondy and Clancy and 
all the other judges of this district. 


But amid this sunny picture, there were a 
few dark threatening clouds hovering chiefly 
over our jury personal injury calendar. At 
the end of June, there were over 630 jury 
personal injury cases which had been placed 
on the Ready Calendar awaiting trial. Since 
these cases had been through Assignment 
Conferences, we viewed them as a “hard 
core” of cases that must be tried. We were, 
therefore, fearful that another backlog was 
building up, that the cases which we removed 
from the calendar last year would return as 
ready cases at a much quicker rate than we 
could dispose of them. 

This fall, as the Civil Jury Part I judge 
assigned at the commencement of our term 
this year, I called these ready cases for an- 
other screening conference and for assign- 
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ment to trial. The results were unexpectedly 
and overwhelmingly gratifying. 


Before I get to these results, it would be 
well to review the background of the cases 
which were called. An action is not placed 
on the calendar until one party certifies that 
he is completely ready for trial; that all the 
necessary pre-trial examinations have been 
completed, etc., and that his adversary either 
is or has had reasonable opportunity to be 
ready. The litigant must further certify, 
under our new Calendar Rule 5(b) (6), “that 
he has unsuccessfully approached the other 
party as to the possibility of settlement or 
the reason why he has not done so.” When 
a party disputes the assertion that he has had 
reasonable time to complete his preparation 
and opposes the placing of the case on the 
calendar, a hearing is held before the Part I 
Judge at which time inquiry may be made 
as to just what the issues in the case are, in 
order to discover whether more time is 
actually needed. To the extent that this re- 
sults in the litigants placing their cards on 
the table and discussing the merits of their 
claims and defenses, it resembles an informal 
pre-trial conference. To the extent that the 
relative weaknesses and strengths of their 
respective positions are revealed, settlement 
possibilities are enhanced. If the party's note 
of readiness and note of issue are accepted, 
the case is placed on the Permanent Calendar, 
shortly after which it is placed on the Reserve 
Calendar. The cases are then called, in the 
order in which they were placed on the 
calendar, to an Assignment Conference. The 
judge will ask the attorneys, at that time, to 
further consider the possibility of settlement 
and he will offer his services to moderate a 
settlement conference if they believe that 
will make it more productive. At the confer- 
ence the judge will encourage the lawyers to 
discuss their positions frankly and to make 
a concerted effort to settle the case. Where 
the parties request it, the judge will recom- 
mend: a figure which he believes reasonable. 
If the parties cannot come to an agreement 
and signify their readiness for trial, they are 
placed on the Ready Calendar. In a great 
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many instances, the attorneys seek adjourn- 
ments or postponements for various reasons. 
In determining whether to grant the adjourn- 
ment or mark the case off the calendar, the 
judge often suggests further settlement talks 
and again offers his assistance. Thus, before 
a case is placed on the Ready Calendar the 
attorneys have usually been before a number 
of judges, have discussed the basic problems 
with them, have rejected the possibility of 
settlement and, theoretically are fully pre- 
pared and anxious to go to trial. Therefore, 
it was believed and assumed that the cases 
on the Ready Calendar represented a “hard 
core” — cases that must be tried. 


Last spring the judges noticed, however, 
that about 25% of these actions were settled 
in the actual trial parts. In order to avoid 
this wasteful consumption of precious trial 
time, it was felt that a final effort should be 
made to bring the parties together before 
they were assigned out for trial. This was 
called the Final Conference. It is to be 
remembered that all of these cases had be- 
tween one and three previous conferences. 
The results were highly gratifying. With the 
period of time between placement on the 
Ready Calendar and call to a Final Confer- 
ence to reconsider the weaknesses in their 
position and the strengths of their adversaries’, 
and with the added anxieties accompanying 
the approach of trial, an exceptionally large 
number of lawyers decided to settle their 
cases at these Final Conferences. 


Before the summer recess we started to 
build up a backlog of cases which had been 
through Final Conference but which were 
not reached for trial. The attorneys were told 
to be ready to go to trial this October. 


“Hard Core” Cases 
Settled at Final Conference 


As the Civil Jury Part I Judge, I decided 
to call these cases once again to a second 
Final Conference to see if there was any 
change in position over the summer, instead 
of simply assigning them to the judges in 
trial term from the list. Of the 67 cases on 
the jury personal injury and death calendar, 
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which had been through a previous Final 
Conference as well as at least one Assignment 
Conference, 38 were settled; 6 were ad- 
journed to a future term; 4 were permanently 
discontinued or dismissed; 8 were found 
far from ready for trial and were marked off 
the calendar; and only 11 or about 16144% 
were really ready and willing to go to trial. 
Of the 11, one was settled at trial just before 
the judge was about to charge the jury. The 
number found ready for trial among the jury 
personal injury and death cases which had 
not been through a previous Final Confer- 
ence but which had been through at least 
one Assignment Conference, was, of course, 
lower. The jury-other picture was still more 
astounding. It was even more difficult to 
find cases there which were ready for trial. 
During the six weeks in which the calendar 
was called, I screened a total of 1107 cases 
of which only 120 or about 11% signified a 
desire to go to trial. Of the 120, many were 
later settled in the trial part before actually 
going to trial and two were settled during 
trial. 


The results of these six weeks indicate that 
our fears were premature. The backlog melted 
faster than the proverbial snowball in hell. 
During the October term, every case on the 
jury Ready and Reserve Calendars was 
screened, including cases which were first 
placed on the calendar the last day of Octo- 
ber. During the last week of the term, cases 
on the Reserve Calendar were called for 
Assignment Conferences immediately after 
they reached that calendar. And there was 
one period when cases were assigned out for 
trial the day after they were placed on the 
Ready Calendar. Where there were 630 
cases on the jury personal injury Ready 
Calendar before that calendar was called for 
trial assignment, at the end of the term there 
were only about 18 cases which had to wait 
a few days for trial assignment. No case on 
the jury other Ready Calendar was left wait- 
ing for trial assignment. Judges in this dis- 
trict are now reaching cases for trial where 
the accident took place this year. Despite 
the fact that the volume of civil litigation 


terminated in the Southern District of New 
York in the fiscal year 1956 was greater than 
the volume in the federal courts of the thirteen 
states comprising the eighth and tenth circuits 
of the United States, there is every indication 
that as long as the parties are really desirous 
of a speedy trial they will continue to be able 
to obtain one here. While we will, undoubt- 
edly, not be able to maintain the lightning 
speed of the last week of October, our 
calendars should remain current for a long 
time to come. 

To say that we are pleased with the results 
of our sifting or clean up campaign is, of 
course, a gross understatement. We are de- 
lighted. And we have found that the mem- 
bers of the bar though suspicious of the new 
system at first, are now generally both appre- 
ciative of the new procedure and highly co- 
operative. I know that I speak for my 
colleagues when I say that the lawyers are 
to be commended for the part they played 
in making this system successful. Without 
their efforts and enthusiasm, the new pro- 
cedures would have been doomed to failure. 


Aid to Attorneys 
As Well as to Court 


Nevertheless, I find that many attorneys 
still consider this system primarily as an aid 
to the courts in the current drive to expedite 
the administration of justice. This is true in 
part, but when a lawyer attends the type of 
pre-trial conference which we have inaugu- 
rated, he is not merely performing his duty 
as an officer of this court — he is also helping 
himself. These conferences afford the trial 
attorney a far earlier opportunity than would 
normally be his to sit down and “talk turkey” 
with his opponent. And he can do so under 
the aegis of the court without feeling that 
his willingness to discuss settlement is an 
admission of weakness. These hearings thus 
give the lawyer a chance to settle a case and 
close the file, to relieve his mind of the worry 
of one action and to permit him to take on 
another. In one morning, and in one building, 
a busy trial attorney can terminate several 
actions which theoretically represented sev- 
eral weeks of trial time. 
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Unfortunately, not all lawyers are taking 
full advantage of this system. Throughout 
the years, various studies of the problem of 
court congestion and calendar breaks in both 
state and federal courts have demonstrated 
convincingly the close correlation between 
imminence of trial and actual settlements. 
They have revealed that attorneys tend to 
wait until the trial is actually threatening 
before they take time out to size up the 
strengths of their opponents’ case and the 
weaknesses of their own, and to consider the 
possibility that settlement would be the best, 
safest and in the long run, cheapest solution. 
(And that attorneys usually reach that ulti- 
mate conclusion is demonstrated by the fact 
that roughly 90 percent of all civil litigation 
is eventually settled.) Even with our new 
screening system, we have found that this 
regrettable tendency to postpone serious 
settlement negotiations is still plaguing our 
court. Some continue to wait until they are 
actually in trial before agreeing to a figure 
which was recommended by the judge at 
the first Assignment Conference. 


I referred to 38 out of 67 cases which 
were compromised only after a second Final 
Conference. Several judges had already de- 
voted a considerable amount of time in 
previous conferences to hearing both sides, 
discussing the problems which will be en- 
countered at trial with them and recommend- 
ing a reasonable settlement figure, only to be 
assured that these cases could not be com- 
promised and must go to trial. This problem 
should ease once the attorneys begin to 
realize that they are wasting not only the 
court’s time, but their own as well, by coming 
back time after time for conferences instead 
of seriously attempting to reach an accord 
at the earliest moment. The number of 
settlements consummated on recall of the 
supposed “hard core” “must be tried” cases 
means that many attorneys have been accom- 
plishing in three visits to court what they 
could have accomplished in one. And the 
attorneys who postpone settlement until the 
eve of trial are the ones who are hit in their 
pocketbooks, not the judges. I repeat, the 
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ones who lost the most because of this fail- 
ure to dispose of cases on the first trip to 
court instead of the third, were the attorneys 
—and their clients. 


Pressure for Settlements 
Is Avoided 


It is necessary to restrain a natural inclina- 
tion to exert pressure on the parties for earlier 
settlement especially where it is patently 
obvious to the judge that they eventually 
will settle. This inclination must, of course, 
be resisted or else the attorneys will right- 
fully develop a resentment toward the entire 
procedure which could prove disastrous. If 
they come in with a chip on their shoulder, 
there will be no chance of settlement. 


If I have created the impression in the 
above discussion that the judges are devoting 
so much time in efforts to get these cases 
settled that they would be better off con- 
ducting trials instead, I must quickly correct 
that misconception. In a relatively short 
period we disposed of an incredibly vast 
amount of litigation, that would have taken 
literally years to try. In a district which 
attracts such an overwhelming number of 
personal injury actions, it would be foolish to 
think, as Justice Peck has pointed out, that 
the solution can be found in more jury trials. 
It must be found in other procedures, which 
afford justice to both parties. Our pre-trial 
conferences, I believe, provide an answer. 
Even where they do not result in settlement. 
they serve the same objectives as formal pre- 
trial conferences and undoubtedly shorten 
the period of trial. 


Before I discuss my conclusions, I would 
like to say a word or two about this pre-trial 
conference procedure. Why has it proved so 
successful? While there is, of course, no one 
answer, the following factors stand out. First, 
and primarily, having an impartial third 
party who is not emotionally involved in their 
disputes sitting in at the conference encour- 
ages the lawyers to be candid, to present the 
cold facts rather than the hot feelings which 
so often obstruct their own view of the case. 
How many times have plaintiff's attorneys 
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come in with reams of evidence on the extent 
of their client’s injuries when they have only 
the flimsiest evidentiary support for their 
theory of liability. Their dream of a $100,000 
verdict is confronted with the real possibility 
that there will be no recovery at all. Like- 
wise, the defendant’s satisfaction that the 
plaintiff doesn’t have a leg to stand on is met 
with the possibility that he will recover the 
$100,000. A compromise then begins to ap- 
peal to both of them. Secondly, attorneys 
are often reluctant to approach each other 
with regard to settlement for fear that it will 
be interpreted as a sign of weakness. Having 
a conference with a judge eliminates this 
problem. It is surprising how often the 
parties were in complete agreement on the 
value of a claim but had never reached that 
point in discussions with each other. Thirdly, 
where both attorneys are in agreement, but 
their clients are unwilling to settle because 
they are unfamiliar with the problems of 
proof and other legal nuances which must be 
met at trial, the fact that a judge after con- 
sidering all those factors finds the settlement 
figure reasonable, is generally highly influ- 
ential. I have encouraged lawyers to have 
their stubborn clients discuss these matters 
with me personally and I have had many 
such conferences. 


Although there will be more settlements 
each time the cases on the calendar are sifted, 
there must certainly be an end to this sifting 
process at some point. Our experience shows, 
however, that when a substantial amount of 
time has elapsed since a case has been called 
to a conference, it will be worth while to 
call it again to another one. When the 
parties have had time to reconsider the 
recommended compromise figure in the light 
of the pressures and risks presented by the 
approaching trial, they are very apt to think 
more seriously of settlement. This was so 
well demonstrated again by the events of the 
past six weeks, that I suspect we may have 
disposed of almost as many cases by not 
sitting this summer, as we would have if we 
conducted trials during that entire period. 


I remarked earlier that the new Part I 


procedure would undoubtedly provide the 
basic starting point for all future advances 
to be made in our attempt to keep our 
calendars current, and I am sure that the 
cold figures themselves amply demonstrate 
my reasons for believing that Part I is here 
to stay. But you may well wonder what 
other improvements are being contemplated. 
On this question, I can but give my personal 
view, and I think the best way to do so is 
by enumerating the calendar problems we 
have not yet resolved. : 


Other Needed Measures 
Yet To Be Taken 


I will not detail the need for additional 
judicial man-power in this district. Suffice 
to say, Part I has demonstrated that there 
are a sufficient number of “hard core” triable 
cases well in excess of the number our present 
quota of judges can handle, and if our cal- 
endars are to be maintained in their present 
current status, the implementation of the 
Judicial Conference’s recommendations for 
new judgeships is a necessary first step. 


Second, we have several Ieng cases pending 
on our calendars, particularly complex non- 
jury actions. These cases can tie up a large 
proportion of our regular trial judges, and can 
put a halt to the steady progress of all five 
civil calendars. In short, three long cases 
being tried at the same time can cause a 
veritable log jam. To combat this problem, 
I would like to see increasing use made of 
visiting judges. Judges from districts whose 
business is current should be assigned more 
frequently to the most heavily burdened 
courts. If the regular judicial personnel of 


.this district were to be freed from the more 


time-consuming trials, our calendars could 
probably be kept current. 


There is yet another way to tackle the prob- 
lem of long cases, and that is through in- 
creased use of pre-trial. My third suggestion, 
therefore, is that we put an increased empha- 
sis on theSe pre-trial hearings in Part I, not 
just as settlement talks, but as opportunities 
to narrow the issues, enter into time-saving 
stipulations, eliminate the need for much 
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formal evidence and decrease the number of 
documents and exhibits. Intelligent use of 
pre-trial can cut the trial time of any case, 
but its services where longer actions are 
involved can be extraordinary. 


Despite the progress which has been made, 
this district still faces a heavy load of hard- 
core cases which “must be tried” — cases, 
which numerically speaking, are now concen- 
trated for the most part on our jury, personal 
injury calendar. A study recently made in 
the New York state courts indicated that it 
takes approximately three times as long to 
try a case to a jury as it does to try a case to 
a judge sitting without a jury. A fourth sug- 
gestion, therefore, would obviously be that 
we must induce litigants to waive juries if we 
are to make sure that no new large backlog 
of triable cases will develop. In the Southern 
District today, litigants can get almost an 
immediate trial in a personal injury or death 
action if both sides waive a jury, and I would 
like to see a system of trial preferences inaugu- 
rated for the benefit of plaintiffs who waive 
a jury only to have a dilatory defendant 
refuse to follow suit. Of course, any such 
system must depend on the wholehearted 
cooperation of the bar; if they back the move 
to expedite trials we can succeed. 


Litigation Should Be 
A Last Resort 


My fifth suggestion also deals with the 
attitude of trial attorneys towards the courts. 
I would like to see more and more attorneys 
look upon litigation as a last resort, not as an 
automatic first step to be taken regardless of 
possibilities of amicable settlement. It is this 
latter attitude which inevitably leads to delay 
in the courts as each attorney then has more 
cases pending than he can possibly try, and 
constant adjournments become the order of 
the day. An interesting sidelight upon this 
problem of delay was recently brought out 
by the American Bar Foundation which is 
conducting a study of the Canons of Legal 
Ethics. It reports that interviews with attor- 
neys reveal that most of them do not look 
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upon dilatory tactics as involving an ethical 
problem. Such a viewpoint is, of course, an 
affront to the ideals of our profession. This 
was pointed out recently by Attorney General 
Brownell in his speech before the National 
Conference of Bar Presidents in Dallas, Texas. 
He said: 


“We must be ever-mindful of the fact 
that ours is a public service profession and 
that our responsibilities as officers of the 
court transcend our own private or pecuni- 
ary interests. We must not condone the 
docketing of cases when there is no inten- 
tion of ever bringing them to trial — cases 
which are merely filed for harrassment or 
other obstructive reasons. Stalling tactics, 
such as abuse of pre-trial, discovery and 
motion practice and the seeking of adjourn- 
ments designed solely to wear down op- 
ponents, cannot be justified.” 


The spotlight of public opinion is now 
sharply focused on the problem of delay in 
the courts, and state and federal judicial 
systems alike must work to eradicate this evil. 
New York State, for example, has appointed 
a Temporary Commission on the Courts to 
design a modern court system. In a report to 
the New York State Bar Association, one of 
the Commission’s members asserted that the 
members of the bench and bar could not 
afford to let it be said “to our great em- 
barra:.ment and harm that the modernization 
of our courts was brought about by an 
enlightened public, annoyed with our inept- 
ness and peculiar indifference, and convinced 
that we unjustifiably take for granted that 
courts were created for the benefit of judges 
and lawyers.” 


That statement has equal validity in our 
drive to improve and streamline federal 
judicial procedure, so that those who turn 
to our courts for justice need not wait years 
to vindicate their rights. Working together, 
the members of the bench and bar can main- 
tain the American judicial system in its 
rightful place of high repute in the public 
eye, and can cause it to play its traditional 
role of prompt dispenser of justice. 
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Pre-Trial in Condemnation 


A New 
Approach 


by JAMES M. CARTER 


N. EW METHODS in the pre-trial of con- 
demnation cases have been tried out in the 
Southern District of California and have 
proven effective. 


Most judges are familiar with the response 
of counsel when the question of pre-trial of 
a condemnation case is broached: “Your 
Honor, this is a simple condemnation case, 
the date of taking is stipulated to and the 
only issue to be tried is the fair market 
value of the property as of the date of tak- 
ing.” Most judges have also discovered that 
offtimes the matter is not quite that simple. 


Where pre-trial is used in condemnation 
cases, it has long been customary, prior to 
trial, to: 


1. Require the exhibition of maps, pictures 
and exhibits and to secure agreement of 
counsel thereto; 


2. Limit the number of expert witnesses; 


3. Secure stipulations as to the date of tak- 
ing and the legal description of the parcels 
involved; 


4. Determine who has the burden of proof 
and the right to open and close; 


5. Determine the order in which various 
landowners may present proof and in a long 
case arrange for the absence of certain coun- 
sel when their parcels are not involved; and 
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JA: 1ES M. CARTER is judge of the 
United States District Court for the 
Southern District of California. 


6. Fix the length of argument and order 
thereof. 


In recent condemnation cases we decided 
to go further. After hearing, a pre-trial order 
was made directing: 


1. That a pre-trial stipulation be prepared 
to be signed by counsel and approved by the 
Court, incorporating the facts as to descrip- 
tion, date of taking and listing the maps and 
exhibits agreed upon, and reserving particular 
objections when no agreement was reached. 


2. That lists of data as to comparable 
sales, ie. date of sale, area, sale price, names 
of buyer and seller, improvements etc., be 
exchanged- between counsel simultaneously 
and copies delivered to the Court. (In a later 
case the order required the material to be 
lodged with the clerk and then distributed to 
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counsel when all parties had lodged their 
material. This we believe to be preferable.) 


3. That the pre-trial stipulation include a 
statement by the Government and each 
landowner as to the highest and best use or 
uses contended for. 

This was to prevent situations such as the 
Court had previously experienced when one 
side was caught unexpectedly by a contention 
of a highest and best use which the other 
side had not contemplated and was unpre- 
pared to meet as an issue. 


4, That the pre-trial stipulation limit the 
number of experts and list by name the ex- 
perts each side would call and the subject 
matter generally of the expert testimony. 

5. That the Government and each land- 
owner submit en camera for the courts’ pri- 
vate inspection, by a date at least thirty 
days before trial the total valuation each ex- 
pert proposed to place on each parcel in- 
volved. 

The order was made and complied with. 
The results were interesting, gratifying and 
justified the time expended by counsel and 
the Court. Eleven parcels were involved. One 
was settled forthwith. The en camera re- 
ports showed that in eight parcels a sharp 
conflict existed as to the presence and 
marketability of rotary mud suitable for oil 
or water well drilling purposes. The values 
assigned by the experts varied greatly. These 
so called “mud parcels” went to trial and ver- 
dict. See United States v. Land (Rosamond 
ON reer a (July 23, 1956). 

There were two large parcels which did 
not contain “mud”, one of 480 acres and the 
other of 160 acres. When the Court inspected 
the en camera reports, the following were 
the values assigned: 

Government’s Experts Defendant’s Experts 
#1 480 acre parcel 


Expert A $38,700 Expert C $47,916 


Expert B 48,000 Expert D = 47,900 
#2 160 acre parcel 

Expert A 12,000 Expert C 12,000 

Expert B- 12,000 Expert D 12,000 


The Court thereupon wrote counsel that 
as to parcel No. 2 their expert’s valuations 


were identical and that as to parcel No. 1 
the figures were so close that the Court sug- 
gested they “show their hands” and settle. 
Both were settled. It is to be noted that one 
Government expert was slightly higher than 
either defense expert as to parcel No. 1. 


Judge William C. Mathes of this court 
subsequently used the same approach and a 
similar pre-trial order. The order was made 
shortly before trial of seven parcels (none 
involving “mud”). Five were settled. Judge 
Mathes was later informed by the United 
States Attorney that the remaining two 
would have been settled had the order been 
made earlier in the proceedings. 


We claim (to borrow patent language): 


1. That the pre-trial disclosure of alleged 
highest and best use or uses is necessary and 
proper for the preparation for trial. Neither 
side suffers a disadvantage and the unex- 
pected is prevented. 


2. That the submission to the Court for 
en camera inspection of proposed valuations 
thirty days before trial makes for better pre- 
paration, harms neither party and will lead 
to settlements when the Court finds the par- 
ties are not far apart. When the valuations 
vary greatly it makes it possible for the Court 
to determine whether or not to arrange for 
the calling of a “Court’s expert.” 


3. That the exchange of data on compar- 
able sales aids preparation, and is a proper 
matter of disclosure. Where this data is 
lodged with the clerk and then delivered to 
opposing counsel simultaneously, one side 
may not secure a free ride on the other 
side’s work. For example, if one side with- 
out adequately investigating comparable 
sales attempted to use the other side’s work, 
cross examination of the expert could readily 
bring out that the expert had not considered 
or known of a particular sales or sales when 
he had formed his opinion. 


Comparable sales in the federal court are 





1. See Vol. 29 U.S.C. Law Review 195 (Feb. 56) ; 
Henkel v. Chicago etc., Ry. (1932) 284 U. S. 444; 
Ex Parte Petersen (1920) 253 U.S, 300. 
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the best evidence of fair market value.’ 
Juries are often required to bear testimony 
from experts describing hundreds of alleged 
comparable sales and without notes, to re- 
tain sufficient memory of such data to enable 
them to make an intelligent analysis of what 
sales are comparable, in arriving at market 
value. The use of a summary of such data 
would be invaluable to the jury. When an ex- 
pert has given in oral testimony, the data con- 
cerning a sale, we see no objection to the use 
by the jury of a summary of such data. 

We think additional “hocus pocus” can be 


taken out of the comparable sales situation by 
requiring counsel, as a minimum, to agree on 
the data concerning comparable sales which 
are common to the list of each expert. Such 
a summary could then be marked and ad- 
mitted as an exhibit. Possibly lists of each 
side showing additional alleged comparable 
sales could also be marked and admitted in 
evidence. Such exhibits would be admitted 
not as direct evidence of the data contained 
thereon, but as illustrating or summarizing 
the experts’ testimony* with proper instruc- 
tions to the jury as to its consideration. 





2. United States v. New River Collieries Co. 
(1923) 262 U.S. 341, 345; United States v. 5139.5 Acres 
of Land etc. (4 Cir. 1952) 200 F. 2d 659, 662; 
Baetger v. United States (1 Cir. 1944) 143 F 2d 391, 
397. It is only where there are not a sufficient num- 
ber of sales to indicate the market, that secondary 
or opinion evidence may be properly used, Olson v. 
United States (1934) 292 U.S. 246, 257. 


3. Badger Coal Co. v. Quemahoning Coal Co. 
(3 Cir. 1926) 14 F. 2d 743, 746-7; Wilkes v. United 
States (9 Cir. 1935) 80 F. 2d 285, 291; Shreve v. 
United States (9 Cir. 1939) 103 F. 2d 796, 811; 
cert. den. 296 U.S. 654; Augustine v. Bowles (9 Cir. 
1945) 149 F. 2d 93, 97; San Pedro Lumber Co. v. 
Reynolds (1898) 121 Cal. 74, 86. 





Semmar for Appellate Judges 
Conducted at N.Y. U. Law School 


T wenrty-THREE high court judges from 
sixteen states and Puerto Rico, including five 
chief justices, attended a “Seminar for Appel- 
late Judges” at New York University School 
of Law last July. 

The purpose of the seminar, according to 
Dean Robert A. Leflar of the University of 
Arkansas Law School, then visiting professor 
at N.Y.U., who was in charge of it, was to 
give leading jurists from all parts of the 
country an opportunity to exchange experi- 
ences and techniques in the particular field 
of interest of appellate courts and judges. 

Four of the judges, two court administra- 
tors, and three law teachers served as the 


faculty of the seminar, which conducted 
panel discussions in twelve fields of special 
interest to the memLers of their distinguished 
“class.” These included appellate review in 
criminal cases, appellate control over the 
judge-jury relationship, improvement in the 
administration of justice, interstate family 
problems, current trends in negligence law, 
and comparative law. 


Problems of judicial administration received 
appropriate emphasis, with about one third 
of the time of the seminar devoted to various 
aspects of this important subject, the discus- 
sions having to do generally with the me- 
chanics of judicial administration, handling 
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of crowded dockets, the preparation and regional basis. New York University is now 
writing of judicial decisions, and the selection formulating plans for next year’s program 
and tenure of judges. which will be conducted at the School of Law 
At its conclusion, members of the seminar from July 15th through July 26th. Informa- 
expressed the opinion that it should be re- tion regarding the N.Y.U. program for 1957 
peated next year for another group of judges, | may be obtained from Professor Shelden D. 
and that other law schools should consider Elliott, School of Law, New York University, 
putting on similar programs, perhaps on a Washington Square, New York 3, N. Y. 





HIGH COURT JUDGES and faculty members who attended the seminar for appellate 
judges at New York University’s School of Law are shown above. They are (from left) 
Frank R. Kenison, Supreme Court of New Hampshire; Walter V. Schaefer, Supreme Court 
of Illinois; Will Shafroth, chief of division of procedural studies and statistics, Administrative 
Office of United States Courts (Washington, D. C.); G. Dewey Oxner, Supreme Court of 
South Carolina; Ben T. Williams, Supreme Court of Oklahoma; Alfred P. Murrah, Federal 
Court of Appeals, Tenth Circuit (Okla.); Stephen C. O’Connell, Supreme Court of Florida; 
Campbell Thornal, Supreme Court of Florida; Theodore G. Garfield, Supreme Court of Iowa; 
A. Cecil Snyder, Supreme Court of Puerto Rico; Professor F. H. Lawson, Brasenose College, 
Oxford, England; Shelden D. Elliott, NYU professor of law; Robert A. Leflar, visiting 
professor of law at NYU; Frederick G. Hamley, Ninth Circuit Court of Appeals (Wash.) ; 
Charles E. Clark, Court of Appeals, Second Circuit (Conn.); Alex Rentto, Supreme Court of 
South Dakota; James D. Simon, Supreme Court of Louisiana; Robert C. Finley, Supreme 
Court of Washington (state); Ed F. McFaddin, Supreme Court of Arkansas; Morris C. 
Montgomery, Court of Appeals of Kentucky; Matthew W. Hill, Supreme Court of Wash- 
ington (state); Howard W. Bramhall, Supreme Court of Delaware; George R. Currie, 
Supreme Court of Wisconsin; Harvey M. Johnsen, U. S. Court of Appeals, Eighth Circuit 
(Nebr.); and Martin D. Van Oosterhout, Federal Court of Appeals, Eighth Circuit. 














The March of Progress 


Judicial Administration in Constitutions, 


The autumn months are the low point in 
the year for legislative activity, but bar 
associations, judicial councils and other or- 
ganizations have been busy readying legisla- 
tive proposals for the 1957 sessions, while a 
number of important state constitutional 
measures became law as a result of the 
November election. 


Florida Gets Three 
District Courts of Appeal 


A movement for comprehensive reorganiza- 
tion and modernization of the judicial system 
of Florida, sponsored by the Judicial Council 
of Florida, came to partial fruition with the 
adoption by the voters of that state of a 
constitutional amendment embodying a _ por- 
tion of the Council’s recommendations. 


Chief feature of the new judicial article is 
the establishment of three district courts of 
appeal to ease the burden on. the Supreme 
Court of Florida, which in 1954 had a case 
load of 1,251 as against a national average of 
332. A new section provides that “the prac- 
tice and procedure in all courts shall be 
governed by rules adopted by the supreme 
court.” Judicial rule-making power first be- 
came effective in Florida by act of the 
legislature in 1943. 


An important new addition to the judicial 
article is Section 23, which provides: 


Statutes, Rules of Court; Measures 
Adopted, Pending and Proposed 


“The supreme court shall have exclusive 
jurisdiction over the admission to the prac- 
tice of law and the discipline of p -rsons 
admitted. It may provide for an agency to 
handle admissions subject to its supervision. 
It may also provide for the handling of 
disciplinary matters in the circuit courts 
and the district courts of appeal, or by 
commissioners consisting of members of 
the bar to be designated by it, the supreme 
court, subject to its supervision and review.” 


Florida disciplinary and admission pro- 
cedures were completely revised under rules 
promulgated by the supreme court last De- 
cember and March respectively. The new 
disciplinary rules give the bar great responsi- 
bility for self government. The board of 
governors may enter judgments of discipline 
and even of disbarment, subject to review by 
the supreme court. The new rules relating to 
admissions were published in the March issue 
of the Florida Bar Journal. 


Section 2 gives the chief justice power to 
assign judges from one court to another for 
temporary service, but the words “general 
administrative authority over all courts in 
this state,” appearing in the judicial council 
draft, were omitted. Also taken out was a 
Missouri-type judicial selection plan. Those 
two items, along with state-wide reorganiza- 
tion of the trial courts and improvements in 
court procedure and use of jurors, remain on 
the judicial council’s agenda for the future. 
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No More Justices 
On Minnesota Supreme Court 


Minnesota Amendment No. 1, rewriting 
Article VI of the state constitution, was 
adopted by a vote of 939, 957 to 387, 178. 
Drafted by the Minnesota State Bar Associa- 
tion, it makes numerous changes, of which 
the most important are the following: 


Justices of the peace are no longer consti- 
tutional officers, but may be abolished by the 
legislature; courts may be created by majority 
vote of the legislature instead of two-thirds 
as heretofore; members of the state supreme 
court will be “judges” instead of “justices”; 
and instead of the present fixed number of 
seven they may be six or eight; the clerk of 
the supreme court is to be appointed by the 
court instead of elected; all judges are to 
have uniform terms of office of six years; 
provision is made for the use of retired judges 
to relieve crowded courts; and judges of 
supreme, district and probate courts must 
be learned in the law. 


Judges Salary Amendments 
In Arkansas and California 


Amendment No. 46 to the Arkansas consti- 
tution, adopted in November, authorizes the 
general assembly to fix the salaries and ex- 
pense allowances of judges of the supreme, 
circuit, chancery and municipal courts. Spon- 
sored by the Arkansas Bar Association, the 
amendment was promoted by a “Citizens 
Committee on the Judges’ Salary Amendment” 
and it was placed on the ballot by initiative 
petition. Arkansas supreme court judges now 
receive $9,000 a year; circuit and chancery 
judges $7,200. 


A California amendment deleting Section 
17 of Article VI of the state constitution has 
the same effect as that of Arkansas, giving 
the legislature power to determine judicial 
salaries. Also deleted is Section 25, which 
prohibited the creation of a supreme court 
commission. Another California amendment 
authorizes the judicial council to fix time 
limits within which a supreme court hearing 
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may be ordered after a decision by the dis- 
trict court of appeals. An amendment which 
was rejected would have made non-lawyer 
judges of the justice courts who had served 
since 1945 eligible for municipal court judge- 
ships. 


Louisiana voters authorized the temporary 
assignment of retired judges to courts of 
record, but defeated proposals for reorganiza- 
tion of judicial districts and for a general 
revision of the state constitution. New Hamp- 
shire voters did away with the jury trial guar- 
antee in civil cases of less than $500; West 
Virginia adopted an amendment to permit 
women to serve on juries; Oregon authorized 
the legislature to prescribe qualifications for 
coroners; and an Idaho amendment will per- 
mit the legislature to select justices of the 
peace and to fix the jurisdiction of probate 
courts in cases involving more than $500. 


Massachusetts To Have 
Court Administrative Office 


On September 26 Governor Herter signed 
into law a bill establishing the office of execu- 
tive secretary for the judicial system of 
Massachusetts. The new official will be ap- 
pointed by the Supreme Judicial Court, and 
will be paid $15,000 a year. He is to examine 
the administrative methods of judges, clerks, 
and other court employees throughout the 
state, keep track of the condition of court 
dockets, court accommodations and court 
expenditures; and in general examine the 
working of the courts, and report back to the 
Supreme Judicial Court. Similar offices al- 
ready exist in Colorado, Connecticut, the 
District of Columbia, the Federal system, 
Iowa, Kentucky, Louisiana, Maryland, Massa- 
chusetts, Michigan, Missouri, New Jersey, 
New York, North Carolina, Ohio, Oregon, 
Puerto Rico, Rhode Island, Virginia and 
Wisconsin. 


Arizona Adopts A.B.A. 
Canons of Judici..! Ethics 


The Supreme Court of Arizona on October 
1 promulgated a rule adopting the Canons of 
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Judicial Ethics of the American Bar Associa- 
tion and all amendments thereto “as the 
canons of judicial ethics governing the con- 
duct of the judiciary of this state in the 
administration of their offices.” The rule 
takes effect January 1, and its most conspicu- 
ous effect will be to apply to Arizona courts 
the restrictions on courtroom photography, 
broadcasting and televising contained in 
A.B.A. Canon 35. 


New Grievance Procedure 
In Tennessee 


New rules of procedure in grievance matters 
were adopted in October by the Central 
Council of the Bar Association of Tennessee. 
The plan provides for a committee of nine 
lawyers, one from each Congressional district, 
assisted by an investigative committee of 
like number and residence appointed from 
the junior bar. Complaints submitted to the 
president or executive secretary in writing 
under oath are first investigated by the 
junior bar committee, then heard by three 
members of the main committee, or, in grave 
cases, the whole committee, which reports to 
the Central Council. If disciplinary action is 
called for, the Association proceeds in court 
as a complainant, due to a unique stand taken 
by the Supreme Court of Tennessee that it 
may not hear disciplinary matters except on 
appeal in the usual way. 


New York Youth Court 
Act To Be Amended 


Looking ahead, there are strong movements 
for complete state-wide fudicial reorganiza- 
tion under way in three states — New York, 
Connecticut and California. The work of the 
New York Temporary Commission on the 
Courts has been referred .ty% many times in 
these pages, and its reorgaglization proposals 
were described in an article in the last issue 
of the Journal. 

A major accomplishment of the Commission 
was the enactment last spring of a state-wide 
Youth Court Act drafted and advocated by it. 
The act provides for a Youth Court as part 


of the county court in each county, which 
will take jurisdiction of youthful offenders 
between the ages of 16 and 21 and provide 
as far as possible for their treatment and 
rehabilitation rather than subjecting them to 
the ordinary processes of the criminal law. 
Similar legislation has been advocated for 
years by the American Law Institute and is 
in force in California, Minnesota and other 
states. 


Subsequent to the passage of the act, public 
controversy arose over its scope and effect. 
In particular, there was protest from the press 
over prospective secrecy in the handling of 
youthful offenders. Certain amendments to 
meet certain of these objections have been 
drafted by the Commission and will be 
offered to the legislature, one of them to 
postpone its effective date from February 1, 
1957, to January 1, 1958. 


Reorganization Is Talked 
In California and Connecticut 


Stimulated by a series of Los Angeles news- 
paper articles demanding action on delays 
and inefficiencies in the judicial system, the 
board of governors of the State Bar of Cali- 
fornia appointed a committee to confer with 
the chief justice and formulate a plan for the 
“comprehensive study of the organization of 
the trial courts of the state and a study of the 
administrative procedure followed by the 
courts of California.” In his address at the 
opening session of the state bar convention, 
Chief Justice Phil S. Gibson challenged the 
bar to do a thorough job and not “hastily 
dredge up a few progressive ideas, plaster a 
few amendments on our codes and rules, and 
then go about our ordinary business with the 
hope that public clamor will die down as 
people go about theirs.” 


Judicial reorganization has been an issue 
in the Connecticut bench and bar since well 
back into the last decade. During the past 
five years’ reorganization plans have been 
submitted and debated by the Judicial Coun- 
cil of Connecticut, the State Bar Association 
of Connecticut, and interested individual 
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lawyers, judges and law teachers. A state bar 
association committee on congestion of the 
dockets has recently submitted a 62-page 
report recommending immediate action along 
the lines of the measures used in the United 
States Court for the Southern District of New 
York described in Judge Kaufman’s article 
in this issue, and on a long-range basis, 
integration of the two trial courts, increase in 
the powers of the chief justice, a system of 
reports by judges, modernization of the rules 
of practice, qualification of the right to jury 
trial, spreading of trial work among attorneys, 
additional clerical assistance for judges, and 
adherence by lawyers to the “Hippocratic 
oath!” for lawyers published in this Journal 
last year. 


Judicial Selection Reform 


Proposals for adoption of judicial selection 
plans patterned after that proposed by the 
American Judicature Society, endorsed by the 
American Bar Association, and adopted in 
Missouri in 1940, will be offered by the 
legislatures of Colorado and Montana by 
their respective state bar associations. The 
Colorado plan applies to judges of the su- 
preme and district courts throughout the 
state, and the county, juvenile and superior 
courts in Denver. Nominating commissions 
would number 16 persons for the supreme 
court and 8 for other courts, equally balanced 
politically and as between lawyers and lay- 
men. Vacancies would be filled by the gov- 
ernor from names submitted by these com- 
missions, the judges to serve for the regular 
term and then to go before the voters with- 
out competing candidates on the sole ques- 
tion of their retention in office. 

The Pennsylvania Bar Association continues 
to push for the adoption of the Pennsylvania 
Plan for selection of judges, similar to the 
foregoing, which has been introduced in the 
legislature regularly for a number of years. 


Evidence, Administrative 
Procedure Codes Drafted 


A commission to study the improvement of 
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the law of evidence in New Jersey, estab- 
lished under a joint resolution of the New 
Jersey legislature approved October 7, 1955, 
submitted an 87-page report in November 
including a complete recommended code of 
evidence based largely on the Uniform Rules 
of Evidence of the National Conference of 
Commissioners on Uniform State Laws. 


The Minnesota State Bar Association will 
introduce in the legislature a proposed Ad- 
ministrative Procedure Act based on the 
model act approved by the American Bar 
Association and the National Conference of 
Commissioners on Uniform State Laws. 
Sweeping revision of the justice of the peace 
system was called for by the Indiana State 
Bar Association at its 1957 convention in 
French Lick, and a special committee recom- 
mended 1957 legislation to repeal the power 
of the justices to perform marriages, abolish 
the fee system, repeal all laws providing for 
the number of justices in townships, cities 
and towns and forbid the justices receiving 
money from litigants in pending cases and 
acting as judge in cases involving persons for 
whom they are also counsel. 


Reforms in Missouri's “antiquated” laws on 
juvenile delinquency were urged by a St. 
Louis grand jury in a report to Circuit Judge 
Robert J. Kirkwood. The jury recommended 
enactment of legislation to make juvenile 
court judgeships permanent, give the judges 
broader remedial powers, raise qualifications 
of juvenile probation officers, and effectuate 
needed changes in juvenile detention prac- 
tices; establish through legislation a state 
Youth Authority to work with juvenile courts 
in the rehabilitation of juvenile offenders; 
provide more outdoor recreational facilities 
and provide child psychiatric service in St. 
Louis. 


The 1957 legislative program of the Ten- 
nessee Bar Association includes bills to pro- 
vide for pre-trial conferences, abolishing 
permanent jury lists and requiring courts to 
draw up new ones every two years, and 
simplifying the admission of business records 
in court. 





New York Court Adopts 
Contingent Fee Schedule 


A “sliding scale” schedule for contingent 
fees in personal injury and wrongful death 
actions, ranging from 50 per cent for recov- 
eries of $1,000 and under to 15 per cent for 
amounts over $50,000, adopted by the Appel- 
late Division of the Supreme Court of New 
York, First Department (Manhattan and 
Bronx) will become effective on January 1. 

A complete accounting of all fiscal transac- 
tions must be filed with the court at the 
conclusion of the case, and fees in excess of 
those set forth in the schedule, unless spe- 
cially authorized in advance by the court, 
will be considered and dealt with as a 
violation of the canons of ethics. 

Resriction on ‘the amount of contingent 
fees has been under consideration by the 
Supreme Court of New Jersey, and there is 
interest in the subject in other states. For 
this reason, the Journal presents herewith the 
complete text of the announcement of the 
New York court: 


The justices of the Appellate Division of 
the Supreme Court, First Department (Man- 
hattan and Bronx), have long been concerned 
about the prevalent practice of attorneys ac- 
cepting retainers in personal injury and 
wrongful death actions providing for com- 
pensation to the attorneys of 50 per cent of 
any amount recovered by judgment or settle- 
ment. 

As long ago as 1950, this court expressed 
itself on the subject by saying that the prac- 
tice of attorneys arbitrarily charging 50 per 
cent of the amount recovered, regardless of 
trial or settlement or the nature or amount 
of the services rendered or of the recovery 
obtained, could hardly be justified profes- 
sionally or socially. The views of the court 
were expressed with the hope that the mem- 
bers of the bar would voluntarily and 
cooperatively revise the retainer practice to 
establish more equitable contingent fee ar- 
rangements. 





Although the matter occasioned some con- 
sideration and discussion by bar associations 
over a period of time, no action was taken by 
the bar in line with the court’s suggestion. 
The court then propounded a proposed rule 
to limit compensation of plaintiffs’ attorneys 
in personal injury and wrongful death actions 
to 35 per cent of any recovery, and designated 
the Honorable Isidor Wasservogel as referee 
to hear members of the bar, representatives 
of bar associations and members of the public, 
with respect to the desirability of adopting 
such a rule. Judge Wasservogel filed a report 
in September, 1955, which was most valuable 
in its discussion of the issues involved and 
summary of the views expressed by those 
who appeared before him. 

This court has further considered the 
matter and concluded that a rule should be 
adopted which will regulate the compensa- 
tion of attorneys in personal injury and wrong- 
ful death actions. Accordingly, a new rule 
has been added to the Special Rules regulat- 
ing the conduct of attorneys and counselors 
at law in the First Judicial Department, which 
rule will become effective January 1, 1957, 
and will be applicable to then pending 
claims and actions. 

The rule sets forth a schedule of fees which 
the court would deem fair and reasonable 
and declares that the receiving or sharing of 
contingent compensation in excess of the 
scheduled fees shall constitute the exaction 
of unreasonable and unconscionable com- 
pensation in violation of the canons of pro- 
fessional ethics, unless authorized by written 
order of the court. Such written order of 
authorization may be obtained upon applica- 
tion to the court showing extraordinary 
circumstances which would make the sched- 
uled compensation inadequate compensation. 

The schedule of reasonable fees would 
allow an attorney to receive up to 50 per 
cent on the first $1,000 recovered, 40 per cent 
on the next $2,000, 35 per cent on the next 
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$22,000, 20 per cent on the next $25,000, and 
15 per cent on any amount over $50,000. 


It will be noted that the schedule adopted 
differs from the original suggestion of a flat 
35 per cent limitation. The change w2s made 
because the court was persuaded that there 
was no fixed relation between the quality 
and quantity of professional time required or 
expended and the monetary importance of a 
case, and that relatively more time was re- 
quired in smaller cases than in larger ones. 
The court, therefore, thought that lawyers 
were entitled to a larger percentage of con- 
tingent compensation in the smaller cases 
than in the larger ones. It is also true that 
the taking of the same percentage of com- 
pensation in the cases of very serious injuries 
tends to over-compensate the attorney for his 
services and under-compensate the plaintiff 
for his injuries. The sliding scale adopted is 
thought to be more equitable both to attor- 
neys and clients than a constant percentage. 


Consideration was also given to the sug- 
gestion that other variables should enter into 
the determination of a fair fee, particularly 
the amount of work involved and whether a 
trial is necessitated or a settlement is effected. 
These are pertinent considerations in the 
determination of a fee, but it is not possible 
to give them any fixed or scheduled weight 
or even to say that a settlement should carry 
a lower percentage of compensation than a 
verdict. Settlements are to be encouraged 
and are apt to be more advantageous to the 
injured party than a delayed or uncertain 
verdict. It is to be emphasized in this connec- 
tion, however, that the scheduled fees are 
not fixed fees but only the maximum which 
may be charged under ordinary circum- 
stances. It is still possible and proper for 
attorney and client to agree on lesser com- 
pensation. 


The new rule also requires every attorney 
receiving or sharing in contingent compensa- 
tion to file with the Appellate Division a 
closing statement which will note the disposi- 
tion of the case, the amount recovered, and 
itemization of the costs and disbursements 


and of the amount of compensation received 
by the attorneys. 


The vice and virtue of contingent fee ar- 
rangements are well recognized. Contingent 
fees are generally allowed in this country 
because of their practical value in enabling 
a poor man with a meritorious cause of action 
to retain competent counsel who can and 
will be paid only from the amount recovered 
by prosecution of the action. This court 
stated, at the time it criticized the practice 
of attorneys taking 50 per cent retainers, that 
it recognized the practical necessity and desir- 
ability of contingent fee arrangements and 
thought it proper that the fee be larger on 
contingency basis than it would be if the 
fee were assured. When, however, the con- 
tingent fee reaches or approaches the 50 per 
cent level, it ceases to be a measure of due 
compensation for professional services rend- 
ered and makes the lawyer a partner or 
proprietor in the lawsuit. This is not a per- 
missible professional relationship or a proper 
professional practice. 


The court considers the schedule adopted 
to allow ample compensation for the best 
efforts and services of competent counsel. 
It recognizes the possibility that extraordinary 
circumstances may exist in a particular case 
which would make the resulting compensa- 
tion inadequate. The court will make special 
allowance in such cases and grant an applica- 
tion for larger compensation. 


We are told by members of the bar that 
it is a common practice of attorneys with 50 
per cent retainers actually to accept lesser 
compensation. However common or com- 
mendable such an act of grace may be, it is 
not a sufficiently certain protection against 
unreasonable charges. The contract of retainer 
between lawyer and client, which is allowed 
by law, should be one which the lawyer can 
enforce in good conscience and which a client 
may expect to consummate without conces- 
sions. 


The court believes that professional and 
public interests alike will be served by the 
new rule. 








Cromnal Law Revision 


In Wasconsin and Minnesota 


Improvement of the law in general is the 
concern of mankind. Improvement of law 
considered particularly and especially is the 
concern of the legal profession. It is really 
more than a concern — it is a public responsi- 
bility of the profession and all who follow it. 
The manner in which that responsibility has 
been discharged in the past is clouded by 
certain highly-publicized, dramatic incidents 
which have represented the profession as 
interested solely in economic gain and moti- 
vated by avarice. The tremendous reforms 
in law which have been initiated by the pro- 
fession and its members are largely unnoticed 
by a public that is too busy to concern itself 
with so abstract and remote a matter as law 
improvement. 


One such effort worthy of both public and 
professional notice is the 1955 Criminal Code 
of Wisconsin. The administration of criminal 
justice is particularly important to the whole 
public. Individual liberty arrayed against 
the state is a concept which needs, and in 
the Wisconsin code has received, study in 
the light of the principles of justice. 


Like all major law reforms, the Wisconsin 
code is the work of many hands. It is a 
complete redraft of the criminal statutes of 
general application. The organization and 
methods used in the project will be of inter- 
est to others confronted with a similar prob- 
lem. 


The initial research was done by two 
workers. They read the source material, lo- 





THOMAS M. QUAYLE, a member of the St. Paul, 
Minn., bar, is reporter for the Minnesota project 
described in this article. 


by THOMAS M. QUAYLE 


cated statutes, annotated cases and opinions, 
and prepared proposed drafts. Their work 
was then discussed and revised by a technical 
staff composed of volunteer lawyers together 
with themselves. The material prepared in 
this manner was submitted to a legislative 
committee which revised and reworked it. 
It then went to the Wisconsin Bar Associa- 
tion, which revised it again. The final draft 
was presented to the legislature in bill form, 
and after some modification there was en- 
acted into law. The entire process took about 
five years. 


These developments in Wisconsin were 
followed with interest in many states which 
have outmoded and ambiguous criminal laws. 
As a partial result of this leadership, a 
movement is growing throughout the country 
to improve the criminal law. Lawyers, judges 
and people of neighboring Minnesota ob- 
served the Wisconsin program with interest. 
The two states are close in terms of friendly, 
cooperative intergovernmental relations. 


Partially as a result of this, the 1955 Minne- 
sota legislature appointed an interim commis- 
sion to study legislative problems involved in 
juvenile delinquency and adult crime and 
correction. Before commencing the project, 
the commission conducted a survey of county 
attorneys and district judges to ascertain the 
desirability or need of a general criminal code 
revision. The response was overwhelmingly 
in support of such a project. The replies 
demonstrated that the profession generally 
was aware of the need for improvement in 
the criminal law. 


A subcommittee of the commission was 
then appointed to prepare a revision of the 
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Minnesota criminal code. The subcommittee 
invited the assistance of the state bar asso- 
ciation, the district judges’ association, the 
county attorneys’ association, the revisor of 
statutes, and the University law school. This 
assistance was provided through the appoint- 
ment by the legislature of an advisory com- 
mittee composed of representatives of each 
of the above groups. 


The president of the state bar association 
has designated the law improvement commit- 
tee of that association as the channel through 
which the material of the advisory committee 
shall reach the bar association. The chairman 
of that committee is a member of the advisory 
committee, and this close liason is character- 
istic of the plan now in operation in Minne- 
sota. A reporter has been appointed and 
research assistance is being employed to get 
the task under way. Research and prelimi- 
nary drafting are being done under supervision 
of the revisor of statutes, who is also a 
member of the advisory committee. In its 
start, Minnesota has benefited much from the 
aid and assistance of the Wisconsin draftsmen. 


The preliminary drafts of the American 
Law Institute model penal code are especially 
helpful as a guide to research and as a 
“problem definer.” That project is described 
in an article in 42 A.B.A. Journal 321. 


The criminal law is of interest to all, but 
its improvement belongs to the legal profes- 
sion. This report indicates some progress in 
the discharge of that responsibility. 





Order This Mimeographed 
and Pamphlet Material Today 


There is not room in the pages of this 
Journal for all materials that are suitable and 
appropriate for publication there. For this 
reason, the American Judicature Society 
maintains a supply of literature for distribu- 
tion to supply requests that constantly come 
in. Here are some recent additions to the list 
which our readers will want to check and 
order if they can use them. Unless otherwise 
indicated, single copies are free. 


Judicial Salary Schedule. Tabulation of 
salaries paid to judges of all courts of record 
and some minor courts in all states, compiled 
by the American Judicature Society's staff 
and corrected to October, 1956. Bulletin 1301, 
9 pages, lithoprinted. 


Judicial Retirement Schedule. Similar data 
as to judicial pension plans in all states, tabu- 
lated as to minimum age and years of service, 
amount of pension, judges to whom applica- 
ble, and citations. Mimeographed, 6 pages. 


“Rights and Privileges of Photographers in 
Courtrooms,” address before Michigan Press 
Photographers Association, April 20, 1956, by 
Albert E. Blashfield, then president, State Bar 
of Michigan. 22 pages, mimeographed. 


“The Current Status of the Pennsylvania 
Plan for Selecting Judges,” address before 
A.B.A. Mid-Atlantic Regional Meeting, Balti- 
more, October 12, 1956, by Edward J. Fox, Jr., 
Easton, Pa. 22 pages, mimeographed. 


American Citizenship Lecture Series, 1956- 
1957. Prepared by the Public Relations Com- 
mittee of the Florida Bar, this packet consists 
of four high-school level lectures in manu- 
script form and a three-page instruction sheet. 
Titles: “Your Duty To Take Part in Public 
Affairs”; “You and the Courts”; “Relationships 
of Local, State and Federal Governments”; 
and “Our Constitutions and the Courts.” 57 
pages in all, mimeographed. 


“Towards Eliminating Delayed Justice,” 
address before the Mid-Atlantic Regional 
Meeting of the A.B.A., Baltimore, October 11, 
1956, by William P. Rogers, Deputy Attorney- 
General of the United States. 10 pages, 
mimeographed. 


“Clearing Dockets by Arbitration,” more 
information on the Pennsylvania system de- 
scribed in an article in the August, 1955, issue 
of this Journal, an address by J. Harry La- 
Brum, Philadelphia, before the Baltimore 
regional meeting. 20 pages, Dittoed. 

We also have mimeographed manuscript 
copies of Mr. Justice Brennan’s address on 
the same subject, describing the measures 
successfully employed in New Jersey for that 
purpose, delivered before the Attorney-Gen- 
eral’s Conference on Court Congestion and 
Delay in Washington last May, the full text 
of which was published in the August Journal. 
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November 


8-10—State Bar of Nevada, Winnemucca. 


11-14—National Municipal League, Memphis. 
Tennessee. 


28-Dec. 1—Oklahoma Bar Association, Tulsa. 


December 


6 —Delaware State Bar, Wilmington. 

7-8 —Mississippi Law Institute, Jackson. 
13-14—Georgia Bar Association, Atlanta. 
14-15—North Carolina Bar Association, Chapel 

Hill. 
14-15—New Jersey State Bar Association, As- 
bury Park. 


28-30—Association of American Law Schools, 
Chicago, Illinois. 


1957 


January 


11-12—Arkansas Bar Association, Little Rock. 

11-12—Wyoming Bar Association, Cheyenne. 

17-19—Louisiana Bar Conference, Baton Rouge. 

23-26—New York State Bar Association, New 
York. 

25-26—The Missouri Bar Mid-year Meeting. 
Jefferson City. 

26—Maryland State Bar Association, Balti- 

more. 

28-Feb. 1—Pennsylvania Bar Association, Pitts- 
burgh. 

29-Feb. 2—University of California Traffic 
Court Conference, Berkeley, California. 


31—Delaware State Bar Association, Wilm- 
ington. 


February 


7-9 —Indiana Bar Association Mid-Winter 
Meeting, Indianapolis. 
16—State Bar of Texas Mid-Winter Meeting, 
Austin. 
18-19—Mid-year Meeting, American Bar Asso- 
ciation, Chicago, Illinois. 
21-22—Mid-winter Meeting, Wisconsin Bar As- 
sociation, Milwaukee. 


Beneh and Bar Calendar 
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April 
2-4 —Kentucky State Bar Association, Lexing- 
ton. 


15-17—Traffic Court ‘Conference, University of 
Florida, Gainesville. 


22-27—Seventh Annual Lawyers Week, South- 
ern Methodist University, Dallas, Texas. 


25-27—Bar Association of the State of Kansas, 
Wichita. 


May 


9-1l—American Bar Association Regional 
Meeting, Denver, Colorado. 


16-18—New Jersey State Bar Association, 
Atlantic City. 


30-June 1—Georgia Bar Association, Savannah. 


June 


12-14—Wisconsin Bar Association, Delavan. 

24-27—Pennsylvania Bar Association, Bedford 
Springs. 

27-29—Mississippi State Bar, Biloxi. 


July 


American Bar Association, New York 
City, general sessions of Assembly and 
House of Delegates, July 14-16 (Insur- 
ance Section, July 8-9, other sections 
July 12-13); London, England, July 24 
through 30. 


15-26—Seminar for Appellate Judges, New York 
University School of Law, New York. 


1958 

August 

25-29—American Bar Association, Los Angeles. 
1959 


August 


24-28—American Bar Association, Washington, 
D. C. 
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1956 American Bar Association 
Award of Merit Winners Announced 


The Illinois State Bar Association received 
the 1956 American Bar Association Award of 
Merit given to large state bar associations. 
It was cited for its “program and record of 
cooperation with the courts and legislature in 
accomplishing a revision of the Illinois Civil 
Practice Act and Supreme Court Rules” and 
its “continued efforts to improve the methods 
of judicial selection.” The State Bar of Cali- 
fornia, in receiving honorable mention in this 
class, was cited for its “efforts with the courts 
and legislature in the improvement of the 
administration of justice.” 

Among the smaller state bar associations, 
the North Carolina Bar Association received 
the award for aiding its members in the 
“improvement of their economic status.” The 
Florida Bar Association received honorable 
mention in this class. 

As sponsor of “Law in Your Life Week,” 
the Bar Association of St. Louis was cited 
among the large local bar associations. Com- 
mendation was also given the Bar Associa- 
tion’s survey and criticism of the magistrates’ 
courts in St. Louis and its program of im- 
provement of court procedures and adminis- 
tration of criminal justice. 

The Stark County Bar Association, Canton, 
Ohio, was the winner in the medium sized 
local bar association class. It was cited for 
its contributions to legal education. 

The Portage County Bar Association, 
Ravenna-Kent, Ohio, received the award in 
the small local bar association competition. 
Honorable mention went to the Barber 
County Bar Association, Medicine Lodge, 
Kansas. 

The awards were presented at the annual 
convention of the American Bar Association 


Conference on Court Congestion 
and Delay Executive Committee 


Attorney General Herbert Brownell, Jr., 
recently announced the composition of the 
executive committee of the U. S. Attorney 
Generals’ Conference on Court Congestion 
and Delay. 

Representing the judiciary on the commit- 


tee are Judge John Biggs, Jr., chairman of the 
Subcommittee on Judicial Administration of 
the Judicial Conference of the United States, 
Chief Justice Arthur T. Vanderbilt of New 
Jersey, president of the Institute of Judicial 
Administration, and Chief Justice Edmund 
W. Flynn, chairman of the Conference of 
Chief Justices. 


Representing Congress are Senator James 
O. Eastland, chairman of the Judiciary Com- 
mittee of the Senate, and Congressman 
Emanuel Celler, chairman of the Judiciary 
Committee of the House of Representatives. 

Representing the organized bar are David 
F. Maxwell, president of the American Bar 
Association, and Arthur Littleton, chairman 
of the National Conference of Bar Presidents. 

Representing state and public interests are 
Governor Arthur B. Langlie, president of the 
Council of State Governments, Philip Me- 
chem, president-elect of the Association of 
American Law Schools, and Jenkins Lloyd 
Jones, president of the American Society of 
Newspaper Editors. 

Deputy Attorney General William P. Rogers 
was designated chairman of the executive 
committee. The committee will continue to 
study the causes and possible remedies of 
the congestion problem. 








Items in Breef 








CONFLICT OF INTERESTS of lawyers 
in the New Jersey legislature is the subject 
of a new study by a special committee of the 
state bar association. The New Jersey Bar 
Association also has announced the expansion 
of its public relations committee to study 
ways to reacquaint the public with such 
association activities as Americanization work, 
legal aid services, and studies of legislation 
and tax statutes. 


THE AMERICAN BAR NEWS is a new 
monthly bulletin of the American Bar Asso- 
ciation that is being sent to all the members 
of the association. It presents in brief form, 
newsworthy developments in the work of the 
American Bar Association sections and com- 
mittees as well as other news of interest to 
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members of the organization. The News is 
published by the American Bar Association 
Journal and the Committee on Public Rela- 
tions, with Don Hyndman as editor. 


A TWENTY THOUSAND DOLLAR grant 
has been made to the new District of Colum- 
bia Commission on Legal Aid by the Agnes 
and Eugene Meyer Foundation to study legal 
aid problems and the present facilities avail- 
able for their solution within the District. 


AIR-CONDITIONED COURTROOMS en- 
abled the St. Louis criminal courts to break 
tradition and hold sessions during the sum- 
mer month. Crowded court dockets and jail 
conditions were thereby alleviated. 
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RETENTION OF CAPITAL PUNISH- 
MENT within the penal system of the state 
was approved by a report of a special com- 
mittee of the State Bar of California. Justi- 
fication for the retention is the deterrent fac- 
tor, but this value is threatened because of 
long delays in carrying out the sentence, the 
archaic definition of insanity and uncertainly 
as to a jurys real intention in giving the 
death penalty. More study on these prob- 
lems was recommended. 


LONGER DAYS IN COURT is one means 
adopted by New Jersey courts to clear up 
the backlog of cases. The court day was 
lengthened one hour to extend from 9:30 
through 4:30. 











The Reader’s Viewpoint 





From the New 
Supreme Court Justice 


I am delighted to have your letter of Octo- 
ber 3rd and to know that the material de- 
livered at the Attorney General’s Conference 
was helpful in the cause. [See Brennan, 
“New Jersey Tackles Court Congestion,” 40 
J. Am. Jud. Soc. 45 (Aug., 1956).] 

I need not tell you that my deep interest 
in improving the processes of the administra- 
tion of justice goes with me in my new 
assignment and that I shall do everything 
I can consistent with my new court obliga- 
tions to further this great effort. 


WILLIAM J. BRENNAN, JR. 
Supreme Court of The United States 
Washington, D. C. 


Ford Foundation Grants 


In the June number (40 J. Am. Jud. Soc. 
11) of the Journal, I noticed reference to 


Ford Foundation grants to four law schools 
for international legal studies. The account 
also mentioned four similar grants in 1955. 
For completeness you may wish also to know 
of a similar grant which was made to Cornell 
Law School, announced April 16, 1956, in 
the amount of $296,000. This will enable the 
Cornell Law School to expand its program 
of international legal studies. A novel feature 
will be a series of seminars in which out- 
standing scholars from many countries will 
join with Cornell faculty members to explore 
legal problems which cut across national 
boundaries. The gift, with interest, will yield 
$35,500 annually for ten years. 


May I add a word of appreciation of the 
Journal which I read in its entirety, and with 
great pleasure and profit. 


BERTRAM F. WILLcox 


Cornell Law School 
Ithaca, New York 
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The Literature of 


Judicial Administration 











Supplementing the list published last 
February (39 J. Am. Jud. Soc. 155), we list 
here selected titles from the research studies 
published by the Institute of Judicial Ad- 
ministration, Inc., during the past year. Copies 
may be secured by writing direct to the 
Institute, 40 Washington Square South, New 
York 12, N. Y. 


Court Organization and Administration 

Assignment Systems in Civil Cases. Analysis of 
assignment systems in selected state trial courts of 
general jurisdiction. Also includes a compilation of 
data from trial court judges on continuances and 
judicial vacations. August 1, 1956. 69 pages, mimeo- 
graphed. 

Compulsory Arbitration and Court Congestion— 
The Pennsylvania Compulsory Arbitration Statutes. 
An analysis of the extent of adoption of the statute 
by court rule in Pennsylvania’s 67 counties, and an 
appraisal of its potential for bringing jury calendars 
up to date. Based on data obtained from question- 
naires. August 1, 1956. 65 pages, mimeographed. 


Statistical Studies 

Administrative Offices—Functions Performed. Tab- 
ular chart of duties and functions of court adminis- 
trative offices. Provides a quick comparison for the 
several jurisdictions now having such offices, for use 
in conjunction with the Institute’s 1955 study on 
“Court Administration,” July 18, 1956. 3 pages, 
mimeographed. 

Calendar Status Study—1956. Tables of compara- 
tive figures showing average number of months from 
“first filing” to trial and “at issue” to trial of civil 
cases, jury and nonjury, in 98 trial courts of general 
jurisdiction representing the 48 states and the Dis- 
trict of Columbia. June 30, 1956. 14 pages, mimeo- 
graphed. 


Appellate Courts and Procedure 

Intermediate Appellate Courts—Their Jurisdiction, 
Caseloads, and Expenditures. Textual and tabular 
information collated from questionnaires completed 
by representatives of the 13 states having intermedi- 
ate appellate courts. The data include structure and 
personnel of the courts. August 1, 1956. 33 pages, 
mimeographed. 

Selecting Cases for Appellate Review. Paper pre- 
sented at the Appellate Judges Seminar, New York 
University School of Law, July 18-Avgust 2, 1956 by 
Frederick G. Hamley, Judge of the United States 
Court of Appeals, Ninth Circuit, and former Chief 
Justice of the Supreme Court, State of Washington. 
July 24, 1956. 22 pages, mimeographed. 





Selection, Tenure and Compensation of Judges 

Salaries of Judicial Personnel. A compilation in 
chart form, with comment, of the salaries paid to the 
justices, judges, clerks, law clerks, and other court 
related personnel in appellate courts and trial courts 
of general jurisdiction in the 48 states. August 1, 
1956. 73 pages, mimeographed. 

Selection, Tenure, and Removal of Judges. Com- 
parative study of the modes of selection, tenure, and 
removal of judges of courts of general jurisdiction 
and appellate courts in the 48 states, Alaska, Hawaii, 
and Puerto Rico, with bibliography. August 10, 1956. 
103 pages, mimeographed. 


Judicial Retirement. A definitive study and com- 
pilation in chart form, with explanatory comment, 
of state statutes relating to retirement of judges. 
Includes requirements for regular and _ disability 
retirement, status and limitations on activities of 
retired judges, and procedures for determining dis- 
ability. May 8, 1956. 96 pages, mimeographed. 


Pensions and Benefits for Judicial Dependents. A 
survey and analysis of state statutes providing pen- 
sion benefits for surviving dependents of judicial 
personnel. August 17, 1956. 50 pages, mimeographed. 


Miscellaneous 
Judicial Administration—1955. Survey of major 
developments throughout the country during the 
year, including general revisions, judicial selection 
and compensation, judicial councils and judicial 
conferences, court integration, administrative and 
calendar congestion, pre-trial, rule-making, jurors 
and jury selection, and traffic courts and justices of 
the peace. January 1, 1956. 19 pages, mimeographed. 


Improvements in Judicial Administration: 1906- 
1956. Paper presented at the Jurisprudence Sympo- 
sium, Ninth Conference of the Inter-American Bar 
Association, Dallas, Texas, April, 1956. Summarizes 
the major developments in American judicial admin- 
istration in the 50-year period following Dean Roscoe 
Pound’s address to the American Bar Association at 
St. Paul in 1906. April 20, 1956. 20 pages, mimeo- 
graphed. 


Check List Summary of 1956 Developments in 
Judicial Administration. Compilation of develop- 
ments in the states and the federal court system for 
the first 6 months of 1956 in the major areas of 
judicial administration, including legislation planned, 
proposed, adopted, or rejected. August 1, 1956. 29 
pages, mimeographed. 


Public Defenders. A study of existing public de- 
fender offices, covering their jurisdiction, operating 
practices, caseloads, financial problems, and public 
relations. May 18, 1956. 49 pages, mimeographed. 
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ARTICLES 

Bar Activities 
“The 1956 Ross Essay: The Self-Incrimination 
Clause,” by Beecher N. Clafin. The American Bar 


Association Journal, October, 1956, pp. 935-938, cont. 
pp. 989-990. 


Bar Organization 
“Proposed Rules and By-Laws for the State Bar of 


Wisconsin,” The Wisconsin Bar Bulletin, October, 
1956. 


Civil and Criminal Procedure 
“Social Scientists Take the Stand,” Jack Greenberg. 
Michigan Law Review, May, 1956, pp. 953-970. 
“A Successful New Plan: Impartial Medical Testi- 
mony,” David W. Peck. American Bar Association 
Journal, October, 1956, pp. 931-934. 


Court Organization 
“A Bill to Strengthen the Connecticut Court Sys- 
tem,” The Court Reorganization Committee. Connecti- 
cut Bar Journal, June, 1956, pp. 129-158. 
“Let’s Eliminate the Delay in the Trial of Cases,” 
William P. Rogers. New York State Bar Bulletin, 
July, 1956, pp. 281-287. 








Any book reviewed here or in any other 
issue of this Journal, or any other book in 
the field of judicial administration, may be 
ordered directly from the American Judica- 
ture Society, 1155 East Sixtieth Street, 
Chicago 37, Illinois. We also will be glad 
to procure for you, at regular single-copy 
prices, copies of periodicals containing 
any of the articles here listed. 




















“The Most Important Court in N. J.,” Minority 
Report. The Reporter-Passaic County Bar Associa- 
tion, September, 1956, p. 1, cont. p. 7. 


Courtroom Publicity 

“Freedom of the Press vs. Right to a Fair Trial,” 
Charles R. Weiner. The Shingle-Philadelphia Bar 
Association, October, 1956, pp. 154-157. 

“Should Canon 35 Be Amended?—A Symposium,” 
Justin Miller, J. R. Wiggins, and Richard P. Tinkham. 
American Bar Association Journal, September, 1956, 
pp. 834-949. 


International and Comparative 
Judicial Administration 
“Comparative Legal Research,” Hessel E. Yntema. 
Michigan Law Review, May, 1956, pp. 899-928. 
“The Independence of the Judiciary,” W. R. Leder- 
man. The Canadian Bar Review, August-September, 
1956, pp. 769-809. 


Judicial Administration 
“Are We Improving the Administration of Justice?,” 


Ross L. Malone. The Journal—Oklahoma Bar Asso- 
ciation, August 25, 1956, pp. 1457-1464. 


“A Symposium on Legislation,” Robert A. Ains- 
worth, Emmett Asseff, John M. Kernochan, Arvo 


Van Alstyne, Samuel D. Estep, J. Denson Smith. 
Louisiana Law Review, June, 1956, pp. 621-708. 

“Court Etiquette,’ Raymond Thompson. Journal 
of the State Bar of California, July-August, 1956, p. 
275. 

“Improving Administrative Justice,’ Edgar A. 
Buttle. Bar Bulletin-New York County Lawyers As- 
suciation, September, 1956, pp. 69-74. 

“Slow Progress Toward a Speed-Up,” Charles S. 
Desmond. Brooklyn Barrister, October, 1956, pp. 5-8. 


Judicial Selection 


“Defects in the Machinery of Justice,” Allen T. 
Klots. Dicta, September-October, 1956, pp. 255-264. 

“Federal Judges as Political Patronage,” J. Earl 
Major. Chicago Bar Record, October, 1956, pp. 7-11. 

“Politics and the Courts: The Struggle for Good 
Judges Goes On,” Ben R. Miller. American Bar 
Association Journal, October, 1956, pp. 939-942, cont. 
pp. 978-979. 

Jury System 

“Confessions of a Juror,” A.IL.G., The Wisconsin 
Bar Bulletin, August, 1956, pp. 21-30, cont. pp. 63-66. 

“In Defense of Juries as Exclusive Judges of the 
Facts,’ Thomas H. Tongue. Oregon Law Review, 
April, 1956, pp. 143-188. 

“Selection of a Jury in a Civil Case,” Kenneth 
Wormwood. Dicta, July-August, 1956, pp. 179-187. 


Legal Education and Bar Admission 


“The Earliest Law School in the South,” by Merrill 
G. Christophersen. South Carolina Law Quarterly, 
Spring, 1955, pp. 375-378. 

“Law School Training for International Leader- 
ship,” by Edward D. Re. New York State Bar Bul- 
letin, April, 1955, pp. 118-123. 

“On Legal Education,” by Jefferson B. Fordham. 
The Shingle, May, 1955, pp. 102-106. 

“On Legal Style,” by George John Miller. Ken- 
tucky Law Journal, Winter, 1955, pp. 235-273. 

“The Power of the Federal Government to License 
Persons to Practice Law,” Digest of Two Memoranda. 
Unauthorized Practice News, June, 1955, pp. 61-77. 

“Preceptors Are Important,” by Clarence E. Hall. 
The Shingle, May, 1955, pp. 108-110. 

“The Role of the Legal Periodical in Legal Re- 
search,” by Doris R. Fenneberg. The Ohio Bar, June 
27, 1955, pp. 674-678. 

“Scientific Method in the Law—Its Uses and Limita- 
tions,” by Urban A. Lavery. Chicago Bar Record, 
April, 1955, pp. 303-316. 

“Simplified Semantics for Solicitors,’ by Ira C. 
Rothgerber. Rocky Mountain Law Review, April, 
1955, pp. 306-317. 

“Teaching and Learning the Law,” by Vincent C. 
MacDonald. The Canadian Bar Review, May, 1955, 
pp. 556-561. 

“Training Lawyers for the Future—Some Theories 
about the Practice of Law,” by Charles B. Nutting. 
American Bar Association Journal, July, 1955, pp. 
607-611. 

“The West Virginia Law Review-Law Reviews and 
the Courts,” Gerhard O. W. Mueller. West Virginia 
Law Review, June, 1956, pp. 372-381. 
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Legal Profession 

“Professional Conduct— Whose Responsibility?,” 
Ben C. Boer. The Journal—Cleveland Bar Associa- 
tion, October, 1956, p. 202, cont. pp. 209-216. 

“Reinstatement of Disbarred or Indefinitely Sus. 
pended Attorneys,” Andrew Pangrace and “Wendell 
A. Falsgraf. The Journal—The Cleveland Bar Asso. 
ciation, September, 1956, pp. 187-188. 

“The Compass of A Lawyer’s Function,” John B. 
Fournet. Louisiana Bar Journal, July, 1956, pp. 36-38. 

“The Lawyer’s Service to the Public,” Raymond E. 
Baldwin. Connecticut Bar Journal, September, 1956, 
pp. 253-259. 


Unauthorized Practice 
“In Defense of the Lawyer-CPA,” Orval L. Veirs. 
The Journal—Oklahoma Bar Association, July 28, 
1956, pp. 1361-1363. 
“The Tax Controversy—A Reappraisal,” George G. 


Lorinczi. Milwaukee Bar Association Gavel, Summer, 
1956, pp. 6-8. 


Miscellaneous 


“Evolution of a City Law Office, Part I: Office 
Organization,” by Emily P. Dodge. Wisconsin Law 
Review, March, 1955, pp. 180-207. 


“The Lawyer as a Conservative,” by Arthur Larson. 
Cornell Law Quarterly, Winter, 1955, pp. 183-194. 


“The Legitimate Functions of a Congressional In- 
vestigation,” Comment by Walter F. Hoffman. Rutgers 
Law Review, Spring, 1955, pp. 528-543. 


“The Right to Counsel under State Law,” by David 
Fellman. Wisconsin Law Review, March, 1955, pp. 
281-328. : 


“The Selection and Tenure of Florida Supreme 
Court Judges,” by Malcolm B. Parsons. Miami Law 
Quarterly, Spring, 1955, pp. 271-279. 


“The Trial of an Equjty Case,” by John H. Wahl, 
Jr. The Florida Bar Journal, April, 1955, pp. 249-258. 
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To Promote the Efficient 7 


Admunistration of Justice 


? 


More and more we are coming to 
the realization that the public will not 
indefinitely entrust to the legal profession 
those functions which the legal profession 
does not effectively discharge. If our laws 


and our legal machinery become anti- 


quated and unserviceable, we, as lawyers, 


must set our own house in order or confess 
judgment in the face of the charges which 


have been made against us. 


HOMER CUMMINGS 
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